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IN THE ONITED STATES DISTRICT COURT 
FOR THE district OF NEW JNRREY 

ANTONIO CIPOLLONE, IndlvIduallyr) 
and as Executor of the Estate of) 

) 

) 

) 

) 

) 

) 

MGGRTT GROUP. INC., a nelaware ) 
Corporation! PHILIP MORRIS 
INCgrporated. a virqinia 
Corporation; and LOEWS 
THRATRRS. INC., a New Yor)c 
Corporation- 

Defendants. 


Rose D. Clpollone. 

Plaintiffs. 

vs. 


NO. 83-2864 SA 


The deposition of Edward J noha. 
called by the Plaintiff for examination, pursuant 
to subpoena- and pursuant to the Rules of Civil 
Procedure for the United States District Courts, 
taken before waren E. Rlakemore. CSR and Notary 
Public in and for the Countv of Cook and state of 
Illinois, on January 6- 1986. at 10:15 A.M.. at 
One First National Plaza* Suite 5100. Chicago. 
Illinois. 
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IN THE DNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY 

ANTONIO CIPOLLONE/ Individually^) 
and aa Executor of the Estate of) 

Rose D. Cipollone* ) 

) 

Plaintiffs^ ) 

) 

VI. ) No. 63-2864 SA 

) 

LIGGETT GROOPf INC., a Delaware ) 


Corporation! PHILIP MORRIS ) 
INCORPORATED, a Virginia ) 
Corporation; and LOEWS ) 
THEATRES, INC., a New Yort ) 
Corporation, ) 

Defendants. ) 
__) 


The deposition of EDWARD J. NOHA, 
called by the Plaintiff for examination, pursuant 
to notice, and pursuant to the Rules of Civil 
Procedure for the United States District Courts, 
taken before Karen E. Blakcmore, CSR and Notary 
Public in and for the County of Cook and State of 
Illinois, on January 6, 1986, at lOtlS A.M*, at 
One First National Plata, Suite 5100, Chicago, 


i Illinois. 
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2 

3 MESSRS. PORZIO. BROMBERG & NEWMAN 
(163 Madison Avenue 

4 Mortistovnr N.J. 07960) byt 
MR. MARC EDELL 

5 and 

NS. JAN SlLVERBERGf 

6 Appeared on behalf of the Plaintiff si 
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MESSRS. WEBSTER & SHEFFIELD 
(1 Rockfeller Plaza 
New York. N.Y. 10020) byt 
MR. FRANCIS X. DEBN. 

Appeared on behalf of the Defendant. 
Liggett Group. Ine.i 

MESSRS. BROWN. CONNERY. KDLP. WXLLE. PURNELL 
AND GREENE 

(518 Market Street. P.O. Box 1449 
Camden. N.J. 08101) byt 
NR. DENNIS P. BLAKE. 

AND 

MESSRS. SHOOK. HARDY t BACON 
(Twentieth Floor. Mercantile Bank Tower 
1101 Walnut 

Kansas City. M.O. 64106) byt 
MR. ANTHONY J. ANDRADE 
and 

MR. STEVEN C. PARRISH. 

Appeared on behalf of the Dafandant. 
Philip Morris Ineorporatadi 

MESSRS* SILLS. BECK. CDHMIS. ZDCKBRHAN. RADIN 
& TISCBHAN. P.A. 

(33 Washington Street 
Newark. N.J. 01102) byt 
MR. BARRY L. SHAPIRO. 

Appeared on behalf of the Defendant. 
Loew's Theatres. Inc.} 
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(Continued) 

2 

MESSRS. WINSTON k STRAHN 


3 

(One First National Plata# 

suite 5100 


Chicago# Illinois 60603) 

by t 

4 

MR. DAN X. WEBB# 



Appsartd on behalf of 

the Deponent# 

5 

Mr. Edward J. Noha; 


6 

NR. WILLIAM D. COURTNEY# 
(CNA Plaxa 


7 

Chicago# Illinois 60685) 



Appeared on behalf of 

CNA Insurance 

8 

Company. 


9 




1 £ Si £ 2i 


10 

WITNESS! 

nz 

11 

Edvard J. Noha 


12 

By Mr. Edellt 

6 

13 



14 

£ li £ i £ J 2 

£ 

15 
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16 

Plaintiff's Exhibit 


17 

Noha No. 1 

20 


Noha No. 2 

26 

18 

Nohs Group No. 3 

3 8 


Nobs No. 4 

43 

19 

Nohs NO. 5 

53 


Noha No. 6 

60 

20 

Nohs No. 7 

60 


Noha No. 8 

63 

21 

Noha NO. 9 

67 
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(There were no certified questions.) 
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(HBEREOPONr th« vitncSB 
va* flrat duly avorn*) 
HR. EDELLi Mr* Hoha# ny naac is Marc 
Edell. He Introduced ourselves before we 


started. I'd 

an attorney and X 

repr 

esent the 

Plaintiffs in 

this action. 



You 

are here pursuant 

to a 

subpoena 

issued out of 

the federal Court 

here 

in 


Chicago. Subsequent to the Issuance and 
service of that subpoena^ there was a notion 
to quash that subpoena. 

X don't know if you're aware of 
that. And there was a subsequent order 
entered by Judge Decker pernitting us to take 
this deposition here today. 

I assune that you've had an 
opportunity, and that you did in fact speak 
with Mr* Hebb concerning this proceeding? 

TBE WITNBSEt Tea. 

HR. BDELLt You understand the nature and 
purpose of the deposition, sir? 

THE HITNESSt In general, generally. 

HR. EDELLt You understand that 
everything that you say will be taken down by 
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this lady to your left vbo's a Certified 
Shorthand Reporter and may be used at the time 
of the trial? 

TBE HXTNESSt Yes; 1 do. 

HR. EDELLt You understand that all of 
your responses must be audible. She cannot 
take down nods of the head; okay? 

TBE HITHESSt Yes. 

HR. EDELLt If at any point in time you 
have a question# you want to speak to either 
Mr. Courtney or Mr. Webb# please feel free to 
do so. 

If at any point in time you want to 
take a break# let us know. He'll be happy to 
accommodate you. 

If you don't understand any of my 
questions# they don't make any sense to you# 
please tell me and I'll try to rephrase them 
because ve are qoing to assume that once you 
give an answer to the question# you understood 
the question and you are accurately responding 
to it; do you understand that# sir? 

THE HITHESSt I do. 
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HBEREDPOMt 

£i21IA£J2 

called as a witness on behalf of the PlalntlffSf 
having been first duly sworn» was examined and 
testified as follows! 

£ J B I £ I 

BY MR. EDELLi 

Q What is your position with CNA today? 

A Chairman and chief executive officer. 

MR* WEBBt Mr. Edellf maybe at the 
outset/ if you don't mind# in connection with 
the reference to Judge Decker's Order and 
because this may become somewhat of an issue 
as far as the scope of the deposition, if you 
don't mind/ I'd like to at least publish/ so 
we have it in the deposition, spread of 
record what I consider to be the relevant 
portions of that Order which are controlling 
for this deposition. 

I'd like to have it I'm going to 
quote from Judge Decker's Order from Page 3 of 
the Ordfer at this point, and have it in this 
particular record* 

Mow quoting from Judge Decker's 
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Ordtr of Decombar 4thf 1985^ on Page 3# 
beginning with the second paragraph! 

"The Court# hovever# la sensitive to 
the need to avoid burdensone discovery* Rule 
26-C authorizes the Court to limit discovery 
to remedy any undue burden. 

Therefore# the Court ordered that 
the deposition of Hr* Mohs be limited to 
questions concerning discussion or information 
passed between Hr* Noha and the common 
directors of CNA and Loew's Theatres# Inc. 
concerning health risks associated with 
smoking and CNA's decision to offer life 
insurance discounts to non-smokers* 

If no such discussion occurred# and 
no relevant information was passed# Hr* Noha's 
deposition should be concluded quite quickly* 
In the event that such discussions 
did occur# or ralevant information was passed# 
Respondent may inquire further* Given these 
parameters# Hr* Noha's deposition should not 
ezeeed three-hours** 

I simply# Hr* Bdell# would like that 
on the record in connection with this 
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8 . 

deposition; and you may proceed; and thank you 
for your courtesy. 

MR. EDELLt My pleasure. 

BY MR. EDELLf 

Q Bov long have you been employed by CNA» 

sir? 

A Since February^ *75. 

Q And what position did you hold at CNA at 
that time? 

A Same as the present. 

Q At any time did you become a member of 
the Board of Directors of Loev's Corporation? 

A Yes; 1 did. 

Q And when was that/ sir? 

A I'm going to guess that it was in *75 

sometime. X can't recall the exact date. 

Q Have you been a member of the Board of 
Directors of Loev's Corporation since that time? 

A Yes. 

Q From 1975 until 1982/ have there been any 

individuals who were members rf the Board of 
Directors of both Loev's Corporation and CNA other 
than yourself? 

A Lilly Tisch/ Bob Tisch/ and for -- well# 
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It would bt Lester Poliak (phonetic). 

Q Do you know whether or not Lester Poliak 
was also a nember of the Board of Directors of 
those theatres? 

A I don't. 

1 think you're going to have to help 
ae with that. I get -- I tend to think of Loew's 
as Loew'Sf and sometimes Loew's Theatres; but Z 
think he was a member of the Board of all the 
companies. 

0 Do you recall whether or not both Preston 
Tisch and Lawrence Tlsch were also members of the 
Board of Directors of CNA, Loew's Theatres^ and 
Loew's Corporation? 

A Yes. Z believe they are. 

Q And you know Curtis Judge? 

A Yes; 1 do. 

Q Curtis Judge was chief executive officer 

of Lorillardf Is that correctf president of 
Lorillard? 

A Yes. 

I know he was president. 

Q And you're aware that he was also a 

member of the Board of Directors of Loew's 
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Corporation? 

A Yes. 

0 And who was Arthur Stevens? 

A 1 don't know. 

1 don't recall ever having net 
Arthur Stevens. I nay have. I believe he's 
associated with Lorillard. 

Q In their Legal Department# sir? 

A X honestly don't know. He may be. 

Q Prior to coming here today# did you 

review any documents? 

A No. 

I had a brief meeting with -- 

Q — Mr. Webb? 

A (Continuing) — Mr. Webb. 

Q Did you discuss with Mr. Webb the 

contents of any of the documents that were 
produced pursuant to the subpoena? 

A There were several documents that Hr. 

Webb showed me very briefly# and which I scanned# 
but did not go through carefully. 

Q Did your review of those documents 

refresh your memory with respect to any particular 
events? 
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A Very -- Somewhatr of course* 

Q Do you recall what particular documents 
that you reviewed which refreshed your memory 
concerning certain events? 

A I couldn't tell you at the moment. 

1 just looked at a couple/ and I did 
it very quickly. 

Q Do you recall there being a point in time 
when CNA considered offering preferred rates for 
non-smokers? 

A Would you please restate that question? 

Q Yes. 

Do you remember that there came a 
point in time when CNA considered offering 
preferred rates for non-smokers for certain types 
of Insurance policies? 

A Yes; 1 do. 

Q And do you recall what precipitated the 

question as to whether or not CNA should offer 
such a preferred policy for non-smokers? 

A We began to see some activity in the 
marketplace where companies were either offering 
or talking about offering discounts. 

Q Discounts for non-smokers? 
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1 A For non-amokere. 

2 Q What if anything did CNA do to explore 

3 the viability of offering auch diacounta? 

4 A Initially ve didn't do a great deal# 

5 becauae th4re didn't aeem to be a lot of activity. 

6 At a later date ve began to gather 

7 competitive data in terma of thoae companiea that 

8 were offering dlacountSf and began to try to 


9 

assemble and explore 

10 

support 

their filings 

11 

Q 

Who at CNA i 

12 


HR. PARRISHt 

13 

question* 

14 

BY HR. 

EOELL 1 

15 

Q 

You may aniv 

16 


HR. WEBBi I 

17 

question. 

18 


You may 

19 

you 

forgotten the 

20 

BY TEE 

WITNESS! 

21 

A 

Let me have 

22 


MR. EDELLi 

23 



24 




whatever data they used to 
or baae their diacount upon, 
nitiated this proceae? 

Object to the form of the 

er. 

object to the form of the 

answer the question. Have 
question? 

the question again. 

Would you? 
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1 (WHEREUPON, the EcqucEted 

2 portion o£ the record was 

3 read*) 

4 HR. WEBBt Can we state for the record 

5 by the way, that If there's any objection made 

6 to the form of the question or any other 

7 evidentiary basis, unless 1 instruct the 

8 witness not to answer, that the^objaction is 

9 made of record, and then the witness can go 


10 


ahead and answer the question. 

11 



Is that acceptable as a procedure 

12 


follow here? 

13 



MR. EDELLt Absolutely. 

14 



MR. WEBB I Okay. 

15 

BY 

HR. 

EDELL t 

16 


0 

Do you understand -- 

17 


A 

Would you define better -- define for 

18 

the 

process you* re -- 

19 


0 

Sure. 

20 



Whose decision was it to initiate 

21 

the 

process to gather together information 

22 

concerning what some of your competitors were 

23 

doing 

in terms of offering preferred discounts 

24 

non 

-smokers? 
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1 A It vas a joint deciaion made by myself 

2 and my marketing vice president* 

3 Q And who vas your marketing vice president 

4 at that time? 

5 A Philip Engle. 

6 Q And when did you make that decisionf sir? 

7 A I can't recall the exact date* 

6 Q Here there any discussions among the 

9 members of the Board of Directors uf CNA 

10 concerning your proposal to look into this 

11 question of offering preferred discounts for 

12 non*-smoker B? 

13 A Noi there vas not* 

14 Q Do you recall vhether or not at any point 

15 in tirne^ from the initial process of considering 

16 vhether or not to offer preferred rates for 

17 non-smokers# until such time that CNA actually did 

18 offer these preferred policies# that there vere 

19 any discussions among the Board of Directors of 

20 CNA concerning offering such policies? 

21 A Just to clarify your question# so I'm 

22 completely accurate# are you referring# vhen you 

23 say "the Board of Directors*# to our formal Board 

24 meetings as this being -- 
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Q Are there -- 

A (Continuing) — en agenda iten# or all of 
the Board nembers^ dr *-<- 

Q All of the above, air. 

Either at a formal Board meeting, at 
a luncheon meeting, a breakfast meeting with one 
or two of the Board members or all of the Board 
members, or an ad hoc meeting; any of those? 

A It was never discussed as a formal matter 

or a decision making process of any kind over the 
period of time. 

At some stage Larry Tlsch and 
probably Bob Tlsch were aware of the fact that ve 
were doing some research and looking at the 
possibility of offering a non-smokers discount. 

Q At any point in time did you ever have 
any discussions with Curt Judge concerning 
offering of preferred discounts for non-smokers? 

MR. SHAPIRO; Object to the form. 

1 don*t know If it was referred to as 
preferred when talking about discounts. 

BY MR. EDBLLt 

Q Sir, do you understand what I'm talking 
about by the term of preferred discounts for 
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non->molc«r>7 

A Yts. 

Q Can you explain that to Hr. fibapiro* 

please? 

A A discount that we would offer to a 
classification; in this caser non-snokers over 
those who were smokers* 

BY NR. EDELLt 

Q All right. Now^ let's get back to the 
question concerning any discussions that you might 
have bad with Curt Judge concerning this discount. 

A 1 don't recall any formal discussion# nor 

anything other than perhaps asking Curt if he bad 
any material or data on the general subject of 
smoking/non-smoking# because we were attempting to 
look at data. 

X believe it was the State Hutual 
study that we were looking at. 

Q You were aware during this entirs period 
of time that you were considering offering these 
praferred discounts that Lorillard was in the 
business of selling cigarettes; correct? 

A Correct. 

Q And you were aware that one of the 
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1 questions which concerned Lorillsrd during that 

2 same period of time was the question of whether or 

3 not cigarette smoking caused disease in human 

4 beings? 

5 HR. PARRISBt Object to the form of the 

€ question. 

7 BT TBE WITNESS! 


8 

A 

X can't really speak for Lorillard. 

9 


My connection and my interface with 

10 

Lorillard would be at a Loew's Board meeting, and 

11 

that was 

all. 

12 

Q 

Do you recall any contacts with the 

13 

Tobacco 

Institute? 

14 


HR. PARRZSH! At all? 

15 

BT MR. EDELLi 

16 

Q 

You. 

17 

A 

Me? 

18 

Q 

Yes. 

19 

A 

No. 

20 

Q 

Do you recall directing anyone to speak 

21 

w/ th any 

one at the Tobacco Institute concerning 

22 

any subj 

ect? 

23 

A 

X don't recall that. 

24 

Q 

Do you recall there coming a point in 
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time when Allstate decided to offer preferred 
discount rates for non-smokers? 

A The Allstate Insurance Company? 

Q Yes. 

A 1 can't recall an exact date. 

1 probably have difficulty right now 
stating 100-percent whether they do or notf and i 
gather they do from the form of your question* 

Q Okay. 

A But I don't recall an exact date or time. 

Q You had worked for Allstate^ had you not^ 

sir? 

A Yes. 

Q For how many years? 

A Just over nineteenr nineteen-and-a-half 

years. 

Q Beginning when? 

A 1955. 

0 And what positions did you bold with 

Allstate? 

A 1 held a whole series of positions from 

beginning ad an auditor and a controller all the 
way through executive vice president. 

Q And prior to working with Allstate you 
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votktd with Metropolitan Life? 

A Yas. 

0 And vbat did you do there? 

A I was In the Controllers Departnent. 

Q And that was from what year to what year? 

A *53 to '55f approximately. 

Q Prior to that you worked with the 
Department of Justice? 

A Yea; that'a correct. 

Q Doing what? 

A Basically accounting type activities. 

0 Do you recall the Tobacco Institute or 

someone on its behalf contacting you to gather 
information in an attempt to dissuade Allstate 
from offering preferred rates for non-smokers? 

HR. PARRZSBt I Object to the form of the 
question. 

BY TBE HITNESSI 

A What does that mean? 

HR. WEBBt You can answer the question. 

BY MR. EDELLt 

Q You can answer the question. 

A I can answer the question? 

I don't recall that. 
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Q Do you recall aomtone contactiDg you on 
behalf of the Tobacco Inetitutc in order to gather 
information in order to help them dlasuade 
Allstate from advertising its preferred rates for 
non-smokers? 

MR. PARRISHt 1 object to the form of the 
question. 

BY THE WITNESS! 

A I can't recall that. 

MR. EDELLI Okay. Would you nark that, 
please. 

(WHEREDPON, Plaintiff's 
Exhibit^ Noha No. 1. was 
marked for 

identification as of 
1 - 6 - 86 .) 

BY MR. EDELLs 

Q Mr. Moha« I'm going to show you a 
document which has been marked as Noba 1 for 
identification. 

It appears to be a letter from 
Arthur J. StevenS/ senior viije-president - general 
counsel for Lorillard to you of November 5» 1979r 
with carbon copies going to F.R. Tisch^ C.B. 
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21 

Judgtf and D.H. Chookaszian* 

A Yea. 

Q Do you recogniza that lattezr sir? 

A It*s addrassed to at} sor it's obviously 
Boaething Z aaw at sone stags. But I just don't 
havs a strong recollsction of it* 

Q Tbs handwriting on that copy is very 

poor. I don't know whether you recognize the 
handwriting. 

Mr. Hebbf l don't know whether you 
have a better copy available. 

MR. WEBBt I don't have# Mr. Edell. 

Z have copies. z basically have the same 
thing you have there. 

BY TBE WITNESS! 

A This looks like my scrawl -- 
BY MR. EDELL> 

Q Can you tell — 

A (Continuing) — in the corner. 

Q Can you tell what it says? 

A Mo. 

Zt looks like it's to j^hil Engle 
from me. And Z can't recall — Z mean z can't 
read to you what it — z can't make out what Z 
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said* 

But if It's anything to do vith 
pricing for this» I would hava* as a mattar of 
couisSf turned it over to Phil Engle* 

Q Okay. Does your review of this docuaent 
refresh your recollection as to the Tobacco's 
[sic] Institute the Tobacco Institute's attempt 
to diasuade Allstate from pursuing a course of 
action of offering preferred diseo'Tnt rates for 
non-smokers? 

KR. SRAPXROi Object to the form* 

BY KR* EDELLt 

Q If you want# I'll show you Page 2 again* 

A Yeah; would you please? 

Q Where it sayst 

*You will be interested to know that 
during the past summer# when the Tobacco 
Institute first learned of Allstate's plan to 
offer a nonsmokar discount# and in an effort 
to perhaps dissuade Allstate from that course 
of action by supplying background data# *-^.e 
Tobacco Institute# through me# sought 
assistance from CNA*« 

A I see the letter* 1 read it* 
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I juit don't have a strong 
recollection of any active participation or 
personal role that X nay have played in this. 

Q All right. We've already established 

that Mr. Tisch vas on the Board of Directors of 

CHAf Loev's Theatres* and Lowe's Corporation; 
correct? 

A Yes; I believe so. 

Q All right. Mr. Chookassian* he vas a 
nember of the Board of Directors of CNA; is that 
correct? 

A No; that's not correct. 

0 Mo? 

0 What vas his position with CHA? 

A I believe he vas vice president and 

controller at that period of tine. 

0 was he ever a nenber of the Board of 
Directors? 

A No; be was not. 

0 Do you recall having eonnunieated to Curt 
Judge your request for Infornation concerning the 
subject natter of cigarette anoking and health? 

A I know I nust have nentioned it casually* 

but I can't recall when or how. 
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Q Who iB Hr* LcviSf Steven Levis is it? 

A Steve Levis vas -- is no longer vith CHA. 

Be vas a nember of the Harketing 
Department* and vas an actuary on the life side of 
the business primarily. 

Q And vhat vere his responsibilities? 

A I vould •*- At vhat time? At vhat period 
of time? 

0 1978 forvard} 1978 to 1982. 

A 1 vould ansver you by saying that in the 
very broad sense he vas an actuary involved in the 
pricing and product development side of the life 
company primarily. 

It changed from time to time vhere 
he got distribution and things of that nature; but 
that's probably a good broad categorization of his 
duties. 

Q When you say "an actuary"* vhat does an 
actuary do? 

A Many things in my corporation. 

The general term refers to a 
professional designation that's achieved either on 
the life side or the casualty side of our 
business; in rare occasions on both sides* vith 
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people undergoing rigoroue study and training and 
successfully completing a whole series of tests# 
six or eight# night be nore# Z can't recall# but 
achieve a designation of an actuary. 

And it's prinarily people who deal 
with the statistical side of our business in terms 
of pricing and reserving issues. 

Q What does the designation FSA stand for; 
do you know? 

A I was afraid you were going to ask ne 
that. It probably deals with the life actuarial 
designation as opposed to a casualty; and Phil 
Engle will kill ne for not knowing. 

Q You don't have to put that on the record. 

Do you recall Mr. Lewis conducting 
an investigation or an analysis to deteraine the 
viability of offering non<*saoker discounts? 

A I would think Phil would have had Steve 
Lewis do that. 

Q When you say "Phil*# you're talking about 

Phil Engle? 

A Phil Engle. 

MR. EDELLt Will you nark this# please. 
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(WBBRSUPON, Plaintiff's 
Exhibit, Noha Ho. 2, was 
marked for identification 
as of 1-6-86.) 

BY MR. EDELLt 

Q I'm going to sbov you a document we 
marked as Noha 2 for identification. 

Would you tell us whether or not you 
recognize the document, please? 

MR* SHAPIROt Would you just tell us what 
it is? 

MR. EDELLt Yes. I'll tell you what it 
is. X thought I'd show it to him first. 

It's a memo from £.B. Lewie to P.L. 
Engle of September 25, 1978. REt Non-smokers 
discounts. 

MR. SBAPiROt Is this within the scope of 
the Order, or does it have something to do 
with the deposition? 

MR. EDELLt If you have an objection, Mr. 
Shapiro, you can make it. 

MR. SHAPIROt My Objection is it just 
seems that you're beginning to go well beyond 
the scope of the Order in terms of 


1 , 

I LINDA RUBIN t ASSOCIATES 


http://legacy.library.ucsf.eciij/tid/VsqOZEiOG/pdf .industrydocuments.ucsf.edu/docs/gfhl0001 


85758900 


( 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 
17 
IS 

19 

20 
21 
22 

23 

24 


27 

communications between CNA and Loev's on 
smoking and health. 

HR. WEBB I You know. Hr. Edell, maybe 
this Defendant •— I'm not -- I've told Mr. 

Noha that under the terms of Judge Decker's 
Order this could be a very short deposition. 

On the other band# I recognise your 
need to try to achieve information that could 
certainly be relevant to your lawsuit; so# I'm 
trying to, at least as Hr. Noha's counsel# to 
give you the courtesy and the leeway to cover 
the material. 

But obviously reading Judge Decker's 
Order# is it your intention to get into those 
critical matters in the relatively near future 
in your questioning? 

MR. EDELLt Hell# I touched Upon it 
earlier# and we will get into it in greater 
detail. 

MR. WEBBt Hell# I'm not Objecting nor 
ordering the witness not to answer under Judge 
Decker's Order at this point. 

But I'm simply stating for the 
record that it appears to me that# not so much 
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this question# but many of the earlier 
questions are veil beyond and far beyond the 
scope of Judge Decker's Order# which clearly 
limited on Its face to conversations about 
cigarette smoking and health hasards that may 
have occurred between Mr. Hoha and either of 
the Tisches or Mr. Pollakf and that anything 
beyond that goes beyond Judge Decker's Order 
In that he felt it to be burdensome and 
unnecessary to Rule 26'-C* 

I've taken much of your questions 
at this point to be background in nature# but 
I want to state for the record that X think 
we've gone far beyond the Order; and that X 
think it would be appropriate to try to get 
into the part of the witness' testimony that 
Judge Decker found to be relevant. 

Again# I'm not ordering the witness 
not to answer. I'm simply making a statement 
on the record# and# well# let us proceed. 

MR. EDELLt Just SO my position is clear 
on the record# Mr. Webb# at the time that we 
appeared before Judge Decker# which was sent 
back in December of *65# the only information 
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that 1 had to offer Judge Decker at that time 
concerning the relevance of my taking this 
vltneaa* depoaltion vaa the Information 
concerning common members of the Board of 
Dlrectora. 

At that time I, not like you# did 
not have the benefit of some of the documents# 
which you were kind enough to furnish to me 
after that proceeding* 

The documents refer to 
communications not only between Hr* Moha 
and other members of the Board of Directors of 
CNA and Loew's Corporation# but apparently 
they refer to communications between Hr* Hoha 
and# for instance# Hr* Judge# who was never a 
member of the Board of CNA* 

It also refers to communications 
between Hr* Noha and Mr* Stevens# who was 
never a Board of Director member of any of 
the entities. 

I would suggest to you that Judge 
Decker# when he made his decision# was also 
unaware of these facts; and X think that if he 
was aware of those facts at that time# he 
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would permit me to go Into questlone 
concerning communicatione between thia witness 
and people at hie direction with people who 
were not only members of the common Board of 
Directors^ but who also acted either In an 
official capacity, such as vice president and 
general counsel for Lorlllard, or president of 
Lorillard. 

MR* WEBBt Well, let me state for the 
record then that first of all 1 have not 
objected to any question you had concerning 
dialogue or conversations or discussions 
between this witness and Mr* Stevens or Hr* 
Curtis Judge* 

And 1 can't predict what Judge 
Decker would do if be were given any 
additional Information that you want to 
provide him. 

What I do know is that in your 
notion in opposition to ny notion to quash you 
made 4very clear to Judge Decker, and Judge 
Decker nade it very clear in his ruling of 
December 4th, that the linchpin or thread 
of relevancy that is present here is the 
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poiBibility that this vitnasa had 
convtraationa with princlplCBr the Board of 
Directors of Loew's Theatrea^ Inc.^ concerning 
a limited aubject matter of cigarette amoking 
and harm to one's health because of cigarette 
smoking) and that that was the thread of 
relevancy that prevented Judge Decker from 
quashing this entire subpoena* 

Looking at that subject matter* and 
being very gracious towards yourself* as well 
as interpreting Judge Decker's Order* 
certainly even if you're allowed to aak 
queations concerning conversations and 
discussions with people other than the three 
common Directors* that arc the specific 
limitations of Judge Decker's Order* if we arc 
allowed to go beyond that* to avoid running 
back to Judge Decker* and to avoid taking up 
everyone's time unnecessarily* as particularly 
the witness'* we have to agree that certainly 
the same limlt'rtion would apply; that it would 
be conversation with Curtis Judge and/or 
Art Stevens or any other principal of 
Lorillard which dealt with that subject 
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natt«E# which was the thread of relevancy that 
you used to take the deposition* 

Andr sOf most of your questions# if 
not all of them# except for one or two# have 
not dealt with that subject matter of 
communications to somebody concerning health 
hazards and cigarette smoking# and what this 
witness may have told them which imparts 
knowledge to them about the subject matter# 
which you believe might aid your lawsuit 
because of the claims you have# particularly 
in Count 111 of your Complaint. 

And# so# I state that because I'm 
not really going to — I'm not quarrelling 
with whether or not you might Inquire about 
principles other than the three Directors. I 
haven't objected. 

But the subject matter ought to be 
limited to the subject matter of relevancy. 

And that's the point I'd like to make. And 
you may proceed. 

MR. PARRISBt I think the record also 
should reflect that the documents to which you 
refer# Mr. £dell# I believe were provided to 
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you within a very few days« three or four 
days, after the bearing in front of Judge 
Decker* 

And to ny knowledge# you made no 
application to Judge Decker to modify the 
term* of that order after you reviewed those 
documents; and# furthermore# you did not seek 
an appeal from Judge Decker* 

so# I think it's totally 
inappropriate for you at this point to try to 
change the substantive importance of the 
Order * 

MR. SBAPXROt Can I just bring this full 
circle? 

My objection is not the comments 
between Mr* Moha and Mr* Judge or Mr* Stevens* 
1 do believe that from Lorillard's document 
production you were aware of certain 
communications# you know# that might if they 
had at least correspondence from Mr* Judge or 
to Mr* Moha* 

So# 1 don't think that comes as a 
surprise in terms of your application for this 
deposition* 
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My objection was simply tbit the 
document that you referred to, the most recent 
exhibit that you had marked^ seemed to have 
nothing to dOf as far as I could ascertain it, 
to communications between Mr* Noha and either 
members of the Board of Directors or other 
executives of Loev's Theatres or Loev's 
Theatres, Inc. or Lorillard. 

And that was the reason for the 
objection. It seemed to be dealing with 
purely internal CNA mattersi and that's why i 
thought we would be getting to get beyond the 
scope of the Court's Order. 

MR. EDELLt Everybody is using up my 
three hours. 

BY MR. EDELLt 

Q Mr. Noha, you've had an opportunity to 
review Noha 2 for identification. 

Do you remember seeing that 

doeumenti sir? 

A 1 can't recall specifically. 

I recognise the names and the 
subject matter. 

0 Do you recognise the handwriting on the 
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first page of that document? 

A No. 

Xt'a not mine. 

0 One of the bases for offering preferred 

rates for non-smokers was the incidents of 
mortality in smokers as opposed to non-smokers; is 
that eorrectf sir? 

MR. SBAPXROt Objection to form. 

BY THE WITNESSt 

A Would you please restate that or repeat 
the question? 

(WBEREUPONf the requested 
portion of the record was 

read.) 

BY TBE WITNESS! 

A I believe so. 

BY MR. EDELLt 

0 And do you recall what the difference in 
mortality was between smokers and non-smokers? 

MR. PARRISBt Object to the form of the 
question. 

BY THE WITNESS; 

A No; I don't. 


LINDA RUBIN 4 ASSOCIATES 


http://legacyJibrary.ucsf.eciij/tid/vsqOZEGG/pdf .industrydocuments.ucsf.edu/docs/gfhl0001 


85758909 









1 


1 

2 

3 

4 

5 

6 
7 
e 
9 


36 


BY MR. EDELLt 

Q It was luftlcient# howcvtif to warrant 
your declaion to offer preferred ratea for 
non*amoker8| la that correct# air? 

HR. PARRISHt Object to the form of the 
queatlon. It alao miacharacterliea the 
vitnesa* teatiaony. 

MR. SHAPIROi 1 think you aumned up 
teatiaony that doean't exiat. 


10 


Why don't you just ask the witness 

11 

why 

they did it? 


12 

BY MR. 

EDELLt 


13 

0 

Sir? 


14 

A 

Repeat your 

question# please? 

15 



(WHEREUPON# the requested 

16 



portion of the record was 

17 



read.) 

18 

BY THE 

HITNESSt 


19 

A 

My decision 

to offer the preferred rate 

20 

waa baaed on keeping 

up with competition# and to 

'21 

provide 

a continuing 

viable market for our 

22 

dlatribution ayatea. 


23 


By the 

time we did it# there were -- 

24 

the vaat majority of 

companies that we considered 
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our competition who were offering the non-smokers 

discount# and we felt that It might put our agency 

* 

plan at a disadvantage given our markets and given 
the nature of our markets and the nature of our 
distribution system# we might put ourselves at a 
competitive disadvantage. 

And# so# we decided to go. We used 
the studies that other companies had used# as X 
recall# as a basis for filing our rates. 

BY MR. EDELLt 

Q When you say "the studies*# are you 
talking about -- what studies are you referring 
to? 

A Z believe it -- Because this took place 
over quite a period of time# I believe the State 
Mutual --- Was it State Mutual? Was that the name 
of the company? 

Q 7es. I believe so. 

A X believe it was the State Mutual Study. 

0 What aspect of the State Mutual Study did 
you rely upon# sir? 

A I didn't rely on it. 

In fact# I don't believe X ever read 
the State Mutual Study. All of that data was 


LXNDA RUBIN k ASSOCIATES 


http://legacy.library.ucsf.eciij/tid/'>i?sqOZEOO/pdf .industrydocuments.ucsf.edu/docs/gfhl0001 


W5758911 




1 



i 

' 1 


( y 


7 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


revievtd by the Actuarial Departments within CHAj 
and the valuations of their methodology and data 
were made# but I never read the study myself* 

Q Did the study deal with the mortality 
incidents in smokers versus non-smokers? 

NR. PARRISHt Object to the form of the 
question. 

BY THE WITNESS! 

A 1 never read it| so# I assume that that 
was a part of it. 

Whether that was all of it or not# I 
can't recall# because I never read the study. 

NR. EDELLt Could you mark this# please. 

(WBEREOPON# Plaintiff's 
Group Exhibit# Noha No. 

3# was marked for 
identification as of 
1 - 6 - 86 .} 

BY MR. EDELLt 

Q Mr. Hoha# I'm going to show you a 
document or aeries of documents# the first one of 
which is a letter directed to you from Arthur J. 
Stevens of November 13# 1979# the first paragraph 
of which states! 
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39 

"Further to ny letter of November 
5tbr 1 am pleased to enclose a statistical 
analysis of the State Mutual Life materials 
prepared by the Director of Statistics at The 
Tobacco Institute* I am certain that Dr. 
Kastenbaum's comments will mean far more to 
you and the staff at CMA than they do to me*" 
Then it a attaches a letter from 
Marvin Kastenbaum with the Tobacco Institute of 
November 6* 1979* as well as a memorandum prepared 
by Mister -- Dr* Kastenbaum to Arthur J* Stevens 
of November 6* 1979* 

Subject! Mortality Differences 
between Smokers and Nonsmokers* N*J* Cowell and 
B*L* Hirst — B-i-r-s-t " State Mutual Life 
Assurance Company of America; which attaches the 
actual study published by State Mutual Life 
Assurance Company of America* October 22* 1979* 

Do you recall receiving that 

material* sir? 

A Well* it has my name on it* and obviously 
it was received in my office; but I cannot tell 
you that I recall at all ever reading through all 
this data* 
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And I would toll you that in the 
normal courat of cventif it could have gone right 
to Phil Engle. 

0 Mr. Moha, ia it your teatimony that the 
difference in mortality between amokera and 
non-amokera bad no part in CKA'a deciaion to offer 
preferred diacounta for non-amokera? 

MR. SBAPXROt Objection. 

MR. WEBBt 1 am going to object to that 
queation. and I*m going to order the witneea 
not to anawer in light of Judge Decker's 
Order. 

Mr. Edellr I've given you total 
leeway to inquire into the internal deciaion 
making of CMAf and into the — and you haven't 
even gotten into the part that Judge Decker 
aaid you could go into# which ia diacusaions 
of cigarette smoking and hazards to your 
health. 

But that question theref clearly in 
my judgment, not only steps over the line, but 
the question is very unfair for this witness 
to answer in light of hia state of knowledge 
based on what he has told you about what his 
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role was in this proceedln 9 . 

And if ve don't stop it at some 
point# ve're going to be here all day. I'm 
asking the witness not to -•* I'm ordering the 
witness not to answer that question under 
Judge Decker's Order. 

You may proceed. 

BY HR. EDBLLt 

Q Mr. Noha# you told us previously that you 
had had discussions with Lawrence Tisch concerning 
CNA's decision to offer a preferred discount for 
non-smokers? 

A I believe X said -- And if I didn't state 
it in that way# what X intended was that I'm sure 
at some stage I mentioned to Larry Tisch that we 
were looking into this as a possibility in view of 
what was happening in the marketplace. 

Q And do you recall what bis response was? 

A Bis response would have been# and what it 
has always been# that X had to do what was right 
for CNA. 

Q Were there any discussions between you 
and Mr. Tisch concerning the impact that the 
decision by CNA to offer preferred discount rates 
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for non-smokerB would have on Loew's Theatres? 

A No specific discussion. 

I obviously was aware that Lorillard 
was in the business of aellin 9 cigarettes, and 
we’re in the business of selling Insurance; and 
the non-smokers discount by one subsidiary versus 
another who was selling cigarettes could have some 
Impact. 

But we never had any specific 
discussion on that, nor did X with anyone else. 

Q Do you recall CNA and Lorillard jointly 
preparing a statement concerning the Introduction 
of non-smoker discounts? 

MB. SBAPIROt Object to the form. 

BY THE WITNESSi 

A Hell, X cannot recall the working 
together with Lorillard, whether or not the 
Marketing Department had any contact. 

X have no Idea, but X did not work 
on any such statement. 

MR. EDELLt Would you mark this for 
identification, please. 
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(WHEREOPONf Plaintlff'6 
Exhibit# Noha No. 4# was 
marktd for idtntifIcatlon 
as of 1-6-86.) 

BY NR. EDELLi 

Q X'b going to show you a documant vt have 
narked as Noha 4 for identification. 

At the top of the page it says 
ABSTRACT in upper caps. It's has a handwritten 
date of 4-3-80# and it has some handwritten notes. 

Do you know what that document is# 

sir? 

(WHEREUPON# a discusion 
was held off the record.) 

BY THE WITNESS! 

A Obviously it deals with a non-smoker 
discount and CNA offering one. 

But I can't recall ever having read 
this. And those are not ny — It's not my 
handwriting on it; so# I nay have seen it# but I 
can't recall it. 

BY HR. EDELLt 

Q Let me direct your attention to Paragraph 
9 where it sayst 
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*Xt Is recognized that the 
Introduction of non-smokers discount could 
prove embarrassing to the Loews Corporation 
and Lorillard Tobacco Companyi to minimize 
this potential# CNA and Lorillard should 
jointly prepare a carefully constructed 
statement pointing out that the Introduction 
of non-smokers discount in no way either 
supports or refutes the contention that 
smoking causes health defects (no 
cause-effect relationship has been proven in 
clinical studies).* 

Then it goes on to -- It goes on 
further* I don't think it's necessary to read 
anything further# unless you think it's 
necessary. 

Does that is refresh your memory# 
sir# about CNA and Lorillard getting together to 
prepare a joint statement? 

HR. PARRlSBt Object to the form of the 
question. 

BY TBE HZTNESSt 

A I cannot recall CNA and Lorillard getting 
together and preparing a joint statement on this 
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gubject. 

BY HR. EDELLt 

Q DO you rgcoll tht qutstion Strike 
that. 

Do you recall the proposal for CMA 
and Lorillard to get together to prepare a joint 
statement ever being discussed? 

A I personally cannot recall that. 

Q Whose responsibility would that have been 
If that type of proposal had been adopted? 

MR. PARRZSHt Object to the form of the 

question. 

BY THE WITNESS! 

A I would think that It would have come to 
me from Phil Engle. 

BY MR. EDELLt 

Q Phil Engle? 

Do you recall there being a decision 
not to advertise the preferred discount rates for 
non-smokers? 

A I cannot recall that. 

But we do very little advertising at 
all I and the bulk of our advertising Is directed 
toward our agents as opposed to trying to push a 



LINDA RUBIN « ASSOCIATES 


httD://leaacv.librarv.ucsf.eciij/t!d/Vsq0I)300/'pdf .indust documents.ucsf.edu/docs/gfhl0001 


KtCOO/Oo 






t 


46 



given product under the CNA nenc# since we deal 
with independent agents. 

And it's our problem to get the 
agent to recommend our company as opposed to 
expecting a customer to come in and talk to an. 
independent agent who hopefully will say CHA 
instead of INA or someone else. 

SOf while I can't recall that# it 
would not have been unusual for us not to 
advertise a given product# certainly extensively. 

Q Is it your testimony# sir# that there was 
not a conscious decision by CNA not to advertise 
or otherwise promote non-smoker discounts? 

A It's my testimony that I can't recall it 
being a conscious decision not to advertise it; 
and# further# it would not at all be unusual for 
us not to advertise a given product. 

Q Let me direct your attention to Paragraph 
10 of Moha 4 for identification where it states; 

*CNA should further refrain from 
advertising or otherwise promoting non-smoker 
discounts# except to note In promotions 
directed toward agents that CNA has non-smoker 
discounts and except for that promotion 
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implied whenever we promote our low rates to 
agents.* 

See that? Does that refresh your 
memory# sir# that there was a conscious decision 
that CNA should not advertise its preferred rates 
for non-smokers? 

MR. PARRlSBt Object to the form of the 
question. 

HR. WEBB I I object on the grounds that 
he's already answered that question twice# 
that he has no recollection of that occurring. 

And the form of your question 
suggests that you've established that it did 
occur. 

MR. EDELLt Well# that's why I showed him 
the documents to see if it refreshed his 
recollection. 

BY TBE WXTNESSi 

A I think this merely supports what I said. 
BY HR. EDELLt 

Q You are referring to this (indicating). 

You are referring to Noha 4 for identification? 

A Yes. 

Q You told US that Hr. Lewis is no longer 
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with CNAi is that coccect? 

A That's corrtct. 

Q Do you know whar* ha is? 

A I don't know tha naaa of tha company ha 
is with. 

Ha left ovar a yaar ayo* X baliava 
it's soma company in Illinois. 

Q An insurance company? 

A I don't know that it's an insurance 
company or a managing general agent of sorts, but 
it's in tha insurance field* 

Q Did you ever discuss with Lawrence Tisch 
or Preston Tisch the question as to whether or not 
cigarette smoking caused disease in people? 

A No; X did not. 

Q Did you ever discuss that with Curt 
Judge? 

A No; I did not. 

Q Xs there any reason why you never 

discussed that subject with them? 

A No specific reason. 

Q Has there any direction from anyone that 
the subject of cigarette smoking and health should 
not been discussed among members, common members, 
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of Board of Dlractora? 

A Ho. 

Q Whan you ware attanptlng to ascertain 
vbather or not a preferred discount rate should be 
offered to non-smokers# am I correct that one of 
the considerations vas whether or not cigarette 
smoking did cause disease in human beings and# 
therefore# might affect your potential insuredsi 
correct? 

MR. PARRISHt Object to the form of the 
question. 

Are you talking about causation in a 
scientific or medical sense? 

HR. SBAPZROi I'd just object that having 
now answered the questions for which the 
deposition was sought# that is discuBsions 
with common directors and/or executives of 
Lorillard# it seems to me that we've gone 
beyond the scope of the Order. 

MR. PARRISHt Can I get a response to my 
question# because if you're asking him# 

Marc *— 

MR. EDELLt Do you have an objection as 
to the form of the question# Hr. Parrish? 
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And if I'n wrongs and I abould have 
rephrased it» and you want to aake an 
objection at the time of trial* the Judge 
Day very veil find that your objection was 
correct* and* therefore* I can't use the 
response by the witness. 

MR. PARRISHt If you will respond to my 
question* perhaps I'll withdraw my objection. 

HR* EDELLi That's Okay. You don't have 
to withdraw your objection. 

BY THE WITNESS! 

A May I have the question repeated now* 
please? 

MR. EDELLt Sure. 

(WHEREUPON* the requested 
portion of the record was 
read.) 

MR. PARRISH I Sana Objection. 

BY THE WITNESS! 

A Our entire approach was really predicated 
upon the need to compete* 

And the fact is that 1 was always 
very* very concerned about offering discounts for 
non-smokers for a number of reasons. 
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j 1 One was because we^ you know, we're 

i 2 going to be reducing our premiums. secondly, 

1 

I 3 because I felt it would be very difficult, 

1 

I 4 whatever validity there was to control the 

I 5 situation. 

I 

I 6 All we have is a warranty that 

I 7 somebody smokes or doesn't smoke, snd whether they 

I ^ 

I 8 either quit or began one day after or one day 

^ 9 before, I really have no way of knowing. 

10 So, we viewed this strictly as a 

1 • 

! 

j 11 question of maintaining our market, where we deal 

' 12 with multiple insureds, where we deal with agents 

1 13 that represent multiple companies, and brokers 

I 

14 that represent other companies, and one of 

15 maintaining our competitive position in the 

16 marketplace. 

17 BY MR. EDELLt 

f 18 Q So, is it your testimony that the 

19 evidence of statistically significant association 

20 between cigarette smoking and mortality did not 

21 pity t part in your decision making process? 

22 MR. PARRISH I I object to the form of the 

23 question. 

24 MR. WEBBt That's a question that X 
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objected to lO-nlnutes ego on the grounds that 
it goes beyond Judge Decker's Ordeir as do all 
the other questions. 

But that particular question is very 
unfair in light of the witness' ansveri 
and I order the witness not to answer the 
question. 

MR. EDELLt X think gocs directly to the 
witness' credibility. 

There are documents here which state 
quite clearly that the mortality incidents in 
smokers as opposed to non-smokers was one of 
the bases for offering the preferred discount 
rates. 

And now the witness sits here and 
says it has nothing do with it. 

HR. HEBBt Wellr first of all — . 

MR. EDELLt 1 think I'm entitled to 
examine this witness on his credibility. 

1 don't think Judge Decker would 
preclude me from cross-examining the witness 
on his credibility. 

HR. WEBBt Well, I think that's precisely 
what Judge Decker was attempting to allude to 
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in the paragiapb that I published in the 
beginning of this deposition* 

And I order the witness not to 
answer the question under Judge Decker's 
Order* 

MR* EDELLt Just so we know what we're 
talking about# I'll mark a couple of exhibits 
so we have it for the record* 

Would you nark this as five* 

(WBEREOPON# Plaintiff's 
Exhibit# Noha No* 5# was 
narked for 

identification as of 
1 - 6 - 86 *) 

BY MR* EDELLt 

Q I'll Show you a document which we marked 
as Noha 5 for identification. It's dated March 7# 
1980# to 8*B* Lewis* REt Non-smokers Discount* 
Introduction* It says thatt 

*This memorandum is designed to 
substantiate the need for a non-smokers 
discount on CNA's individual life product 
line*• 

I direct your attention to Page 2# 


I 
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and see i£ that rafraihea your Dcmoryr air# as to 
whether or not there was In addition to the need 
to offer life insurance at competitive rates» 
another reason for offering preferred discount 
rates for cigarette smokers — non-cigarette 
smokers. 

MR. WEBBi Mr. Edell# you're directing 
his attention to one particular paragraph on 
Page 2? 

MR. EDELLt No. 

MR. HEBBt Okay. 

BY MR. EDELLt 

Q Mr* Noha# please take your time and 
review the document. 

The area that 1 was speaking aboutr 
however# is referred to on Page 2i but# please# Z 
don't want to try to mislead you* Take a look at 
the document* Read it to your satisfaction. 

(HBEREDPOM# the witness 
complied*) 

MR. HEBBi Mr. Edell# has this document 
been shown to him in connection with 
refreshing his recollection on a particular 
point? 
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MR* EDELLt Do you want the question read 

back? 

HR. HBBBt I think I lost the question 
also. I think I know what it iSr but I would 
like it read back# if I could. 

(WHEREOPOHf the requested 
portion of the record was 
read.) 

MR. WEBBt My objection to that question 
is that you've shown this witness a document 
to refresh his recollectionr which on the face 
of the document he's not — he was not copied, 
and he's not seen; so, it could not possibly 
refresh his recollection. 

HR. EDELLt That's not the test, Mr. 

Webb. You know that. 1 could show this 
witness almost any document to see if it 
refreshes his memory. 

He's already testified who Mr. Lewis 
was. Be also testified with respect to an 
inquiry into the area of the viability of 
offering non — I'm sorry — preferred 
discounts for non-smokers. 

It's on the stationery of CNA. I'm 
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certainly entitled to aee whether or not it 
refreshes his nsDory. 

BY MR. EDELLt 

Q Hr. Moha? 

A Now can I have the question one sore 
tine? 

(WHEREUPON, the requested 
portion of the record was 
read.) 


BY THE WlTNESSt 

A Let me answer that question in this 
mannert Z have stressed each time, Z believe, in 
response to that general category of question that 
we were most concerned about the competitive 
climate. 

And z think in this memo, the first 
page states that that is the most — one of the 
most compelling reasons for CNA instituting 
non-smokers discount. 

The second page, it sayst 

*Zn addition to the prospect of 
reduced sales mentioned above, CNA could also 
suffer reduced profits if we do not adopt a 
discount for non-smokers. At this juncture. 
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it is important to note that we are not 
assuming any causal relationship between 
smoking and increased mortality. There is, 
however, reliable evidence ot a statistically 
significant association between the two 
factors; the class of smokers sustains a level 
of mortality about 70 to 100-pcrcent higher 
than the class of non-smokers." 

Then they go into the origin of the 
statistics and the State Mutual Report again. 

This is one of those origins. And I 
don't say that those studies were not used to 
justify our smoker/non-smoker situation. 

1 do say that we were aware of the 
statistical relationship. We were not in any 
position to determine a causal relationship. We 
are not in that business, making those 
determinations. 

But we were very much aware that in 
the marketplace any number of companies — As a 
matter of fact, the majority of our competitors 
were offering this discount. And in order to 
maintain our position, we did the same. 

And we relied on these studies. 
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which did show this statistical relationship. 

BY MR. EDELLt 

Q What does it mean where it statest 

*The class of smokers sustains a 
level of mortality about 70-percent to 
100-percent higher than the class of 
non-smokers*? 

MR. PARRISH I I‘m going to object to the 
question. It's outside the scope of Judge 
Decker's Order. There's no foundation for it. 

MR. WEBBt I'm going to object on the 
grounds that this witness has already answered 
that question by telling you that he's not 
read those studies. 

And since he hasn't read them, he 
totally lacks personal knowledge to evaluate 
them. 

But to simplify things, I'm just 
going to raise Judge Decker's Order, and I'm 
going to order the witness not to answer the 
question. 

You you may ask you^^ next question. 

BY HR. EDELLt 

0 Sir, are you familiar the firm of Shook, 
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Batdy 8 Bacon? 

A I've heard the nane. 

1 don't know them very well. X met 

a few people. 

Q You say you met a few people? You met 
them recently or over the years? 

A NO. 

Q Nr. Parrish? 

A Yes. 

Q Were you aware that Shook# Hardy & Bacon 

has represented Lorlllard over a long period of 
time concerning the Issue of cigarette smoking and 
health; and# In particular# has represented them 
concerning legislative interests and products 
liability Interests? 

A I know they've represented Lorlllard. 

Bow long or In what capacity# 1 really am not 
conversant with that. 

(WBEREUPON# Hr. Courtney 
exited the Deposition 
Room.) 

BY NR. EDELLt 

Q Do you recall Shook# Hardy 8 Bacon 

providing CNA information concerning cigarette 
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1 

smoking 

and 

health? 

2 

A 

Not 

personally. 

3 



They may have. I am not aware of 

4 

tbit. 



5 


HR. 

EDELLt Mark this for identification. 

6 

pleat*. 


7 



(WBEREOPON, Plaintiff's 

6 



Exhibit, Noha No. 6, was 

9 



marked for identification 

10 



as of 1-6-86.) 

11 

BY THE 

WITNESS! 

12 

A 

Or 

at least I don't recall that. 

13 


MR. 

EDELLt Would you also mark this. 

14 

please. 


15 



(WBEREOPON, Plaintiff's 

16 



Exhibit, Noha No. 7, was 

17 



marked for 

le 



identification as of 

19 



1-6-86.) 

20 

BY NR. 

BDELLt 

21 

0 

I's 

1 going to show you first a latter 

22 

which w 

* ' V* 

marked as Noha 6 for identification. 

23 



It's from Arthur J. Stevens, general 

24 

counsel 

of Lorillardf to Steve Levis of November 
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1 30# 1979f carbon copiaa to Edvard J* Noha# Dcnnla 

2 B. Chookaazian# and sa« If that rcfreahca your 

3 ncmory# air? 

4 A Hell# I'n shown as receiving a copy# 

5 obviously. 

6 I assume It's referring to that 

7 package you showed me sometime ago. 

8 Q I think It refers to additional 

9 Information# sir. 


10 

A 

Well — 

11 

Q 

Bete'a a letter of — 

12 

A 

I'm shown* 

13 


I don't have a distinct recollection 

14 

of the 

particular letter# but I obviously received 

15 

a copy. 


16 

Q 

I'm going to show you a letter of 

17 

November 26# 1979# which was addressed to Arthur 

18 

J. Stevens from William W. Shinn of Shook# Bardy & 

19 

Bacon. 


20 


Do you recognize that letter# sir? 

21 


MR. BLAKEt Was that seven? 

22 


MR.'EOBLLt I think SO} seven. 

23 


THE COURT REPORTERl Yss. 

24 


MR. EDELLt Seven. 
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BY THE WITNESS! 

A I just scanned it, and I haven't read it 
word for word, but 1 just don't recall ever seeing 
this letter* 

(WHEREUPON, Mr. Courtney 
re-entered the Deposition 
Rood*) 

BY HR* BDELLi 

Q Do you recall there being any discussions 
that by offering by CNA's offering a 
preferred discount rate for non-smokers, that it 
would be some type of admission on the part of 
Loev's that cigarette smoking did affect -- did, 
in fact, have an affect on human beings? 

A No. 

Z don't recall any discussions along 

those lines* 

Q Sir, would you agree that offering 

preferred discount rates for non-smokers is a 
total phony? 

MR. PARRISH I Object to the form of the 
question. 

MR* SBAPZROi I Object to it* 

Again, it has nothing to do with th 
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teroB of the Order. 

BY TBE WITNESS! 

A I need for you to -- That's such a broad 
statement. 

If you could just elaborate on what 
you mean there. 

MR. EDELIii Mark this for identification. 

(WBEREOPON, Plaintiff's 
Exhibit^ Noha No. 8r was 
marked for identification 
as of 1-6-86.) 

BY MR. EDELLi 

Q I'm going to show you a document marked 
as Noha 8 for identification. 

It's a letter of July 23# 1979 from 
James C. Bowling to Wiliam Kloepfer. 

Did you ever hear of either of these 
individualSf sir? 

MR. SBAPIROt Since it's futile to make 
an objection that it's outside of the scope of 
the Orderf I probably shouldn't do iti but, 
again, we seem to be going beyond the 
framework of this deposition. 
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BY THE WITNESS! 

A No) 1 don't* 

Tbeie naatir they ace — do not ring 
a bell with me. 

MR. SBAPXROt Probably becauae they are 
not on the Loev's Board of DlceetocBf which Ir 
agaiOf thought had aoaething to do with the 
depoBltion. 

BY MR. EDELLt 

Q Did the Tobacco Institute or Lorillard 

attempt to convince you that CNA should not offer 
preferred discount ratca for non-smokers? 

MR. PARRISHt Object to the form of the 
question* 

BY THE WITNESS! 

A No; they did not. 

BY HR. EDELLi 

Q And you are not aware of any such attempt 
aade by either of those two entities to influence 
Allstate's decision} is that correct? 

MR. SHAPIRO! Object to the fora. 

MR. PARRISH! Objection! Asked and 
answered. 
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BY TEE HXTHESSt 

* 

A I'm not personally aware of that* 

BY MR. EDELLt 

Q When you say you're not personally aware 
of Itf did you ever bear of that* sir? 

Did anybody ever nention that to 

you7 

A No. 

You asked the question; so* 1 
thought you must have something in mind. So* X 
thought X would be responsive and say truthfully X 
never beard of it. 

0 Here you aware of the Tobacco Institute's 

attempt to influence Occidental Life Insurance 
Company's -- Start all over again. 

Here you aware of the Tobacco 
Institute's attempt to influence the Occidental 
Life Insurance Company with respect to its 
offering preferred discount rates for non-smokers? 

MR. PARRISHt Object to the form of the 
question. 

MR* HEBBt Mr. Edell* I'm going to 
object. Obviously he would have no way of — 
no personal knowledge of that. 
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But that question is Indicative of 
the state this deposition has evolved to; and 
I simply — I'm going to — Since X happen to 
know that Nr. Nohsr as the chief executive 
officer of CNAf has an important meeting 
acheduledr which is being delayed because of 
this particular proceeding^ that I 
respectfully ask that you'd stick to Judge 
Decker's Order. 

We've allowed you great leeway in 
covering information that is not there# not 
limiting you at all as to who inside Loew's 
Theatres# Inc. he may have had conversations 
with about the relevant subject matter. 

And now we're off on a tangent 
dealing with information he may have about 
something called the Tobacco Institute 
influencing an insurance company called 
Occidental# which he had no nexus to. 

I object# and order the witness not 
to answer the question. X respectfully askt 
Do you know how much longer this deposition 
may last? 

MR. EDEl.Lt Roughly *— Avoiding these 
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long colloquies* probably not more than 15* 
20-minute8. 

Can I have that narked for 
Identification. 

MR. SBAPXROt If you keep avoiding proper 
questions* we wouldn*t have the colloquy. 

MR. EPELLt I try ny best. 

(HBEREOPOH* Plaintiff's 
Exhibit* Moha Mo. 9* was 
narked for 
identification as of 
1 - 6 - 86 .) 

(WBEREUPOM* a discussion 
was hald off the record.) 

BY MR. EDELLt 

Q Mr. Noha* I'n going to show you a 
docunent we narked as Noha 9 for identification. 

(WBEREOPOM* Mr* Parrish 
•xitsd tha Deposition 
Roon.) 

BY MR. EDELLt 

Q It's a letter fron Arthur J. Stevens* 
general counsel of Lorillard* to you* Mr. 
Chookaszian* and Mr. Levis of March 13* 1980* 
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which states! 

•you nay find the attachnents 

regarding Occidental Life of interest.* 

And then it has a couple of 
attachnentSf which include correspondence fron the 
Tobacco Institute to Occidental Life Insurance 
Company* 

First, let me ask you, sir, do you 
recognize the handwriting on that document? 

A Not on this front page. It is not mine. 

I haven't read it word for word, but 
it is addressed to me, as well as to other people 
who were in the CNA organization; but I don't 
recall the document. 

Q Do you recall whether or not Occidental 
at that time did offer preferred rates for 
non-smokers? 

A I'm going to say no, because this is 
March of '80. 

I don't know for sure. He could 
check that out. 

(HBEREOPON, Hr. Parrish 
re-entered the Deposition 
Room.) 
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BY NR. EDELLt 

Q Was CNA a member of the Health Inaurance 
Aaaoeiation of America and the American Counsel of 
Life Insurance? 

A was or is or — 

Q Both. 

A (Continuing) — both? 

fielp me out a second# Bill. We 

were# 1 think# health insurance* We were — I 
don't know whether we were in or out of that. 

Counsel# are we still in? I'm not 
sure. X can't remember* 

MR. SHARlROt You are the only one being 

deposed* If you don't know# just tell Hr. 

Edell. 

BY MR. EDELLI 

Q Whose John T. Snor (phonetic)? 

A John T. Snor? 

Q Yes. 

Do you recognition that name? 

A Mof I do not. 

Q Did CHA ever conduct an analysis of its 
own experience to determine whether or not there 
was a difference in mortality between cigarette 
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■mokcrs and non-cigarette sookers? 

MR. PARRISHi I object to that queation. 
Dnleas there's some foundation that 
that material or information was communicated 
to — 

MR. EDELLt I'll ask him — 

MR. PARRISH I Why don't you ask the right 
queation first and we'll save a lot of time if 
you lay the foundation. 

BY THE HITNESSi 

A Can we go back again? 

{WHEREUPON, the requested 
portion of the record was 
read.) 

BY TEE WITNESS! 

A Not that I'm aware. I doubt if it would 
have that data. 

MR. EDELLt Thank you, Mr. Noha. 

THE WITNESS! Thank you* 

MR. EDELLi No cross-examination? 

MR. PARRISH! Can we just take one 
minute? 

MR. EDELLi I'm sorry. Thank you. 

MR. PARRISH! You're welcome. — 
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HR. ED£I(Lt You just refreshed my memory 
with respect to s question. 

Never mind. Forget it. 

MR. WEBBt Do you want to take a short 
break? 


HR. PARRXSBi This has nothing to do with 
itf but before the court reporter closes shop* 
I vant to talk to Hr. Hebb. 

MR. WEBBt That's fine, but Hr. Hoha is 
free to leave? 

MR. PARRlSBt AS far as Z'm concerned. 

I have no questions. 

MR. EDELLt Hr. Noha» thank you very 
much. Hr. Courtney, nice to meet you. 

TBE COURT REPORTER! Signature? 

MR. WEBBt Bave you been waiving 
signature? 

MR. PARRXSBt NO. 

HR. WEBBt We don't want to waive 


signature. 


(WBEREUPON, a discussion 
was held off th»' record.) 


(AND FURTHER DEPONENT 6AXTH NOT.) 
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IN TBE DNITED STATES DISTRICT COURT 
FOR THE DISTRICT COURT OF NEW JERSEY 


ANTONIO CIPOLLONEr individually, 
and as Executor of the Estate of 
Rose D. Cipollone, 

Plaintiffs, 


vs. 


No. 83-2864 SA 


LIGGETT GROUP, INC., a Delaware 
Corporation! PHILIP NORRIS 
INCORPORATED, a Virginia 
Corporation; and LOEWS 
THEATRES, INC., a New York 
Corporation, 

Defendants. 


I, EDWARD J. NOHA, being first duly 
sworn, on oath say that I an the deponent in the 
aforesaid deposition taken on January 6, 1986; 
that 1 have read the foregoing transcript of ny 
deposition, consisting of Pages 1 through 71 
inclusive, and affix ny signature to sane. 


EDWARD J. NOBA, Deponent 

SUBSCRIBED AND SWORN TO 
before ne this,..„day of 
. A.D. 19^„„. 


NOTARY PUBLIC 
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STATE OF ILLINOIS ) 

} SSt 

COUNTY OP C 0 0 K ) 

1, KAREN E. BLAKEMORE, CSR and 
Notary FubliCr in and for the County of Cook and 
Stata of Illinois^ do haraby eartify that on the 
€th day of Januaryr 1986# at lOtlS A*N.# at Suita 
5100# Ona First National Plaza# CLlcago# Illinois# 
tha daponant EDWARD J. NORA parsonally appaarad 
before aa* 

1 further certify that the said 
EDWARD J. NOBA was by me first duly sworn to 
testify and that the foregoing is a true record of 
the testimony given by tha witness. 

I further certify that I aa not 
counsel for nor related to any of the parties 
herein# nor am X interested in the outeoae hereof. 

In witness whereof# I have hereunto 
set ay hand and seal of office this 7th day of 
January# A.D.# 1986. 


KAREN E. BLAKEHORE# CSR 
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